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Welcome to the latest edition of Piper Alderman’s e-Bulletin,  
which aims to provide accessible and informative summaries  
of recent significant legal developments.

Personal Property Securities 
act 2009 – practical tips for 
agribusiness

Special Counsel, Jacquie Browning 
considers the application of personal 
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lessons for in-house counsel 
from the Shafron experience

Partner, Anne Freeman and Law 
Graduate, Wayne Harrison review the 
decision of the High Court to dismiss 

the leagues strike back 

Partner, Tim Clark and Lawyer, Ivor 
Kovacic examine the decision of the Full 
Federal Court to unanimously overturn 
an earlier trial judge’s decision in favour 

no protectionism in gambling’s 
free trade

In light of the recent High Court decision 
in Sportsbet Pty Ltd v State of New South 
Wales & Ors [2012] HCA 13, Lawyer 
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property securities reform to the Agribusiness sector and 
offers some practical tips on the operation of the Personal 
Property Securities Act.

Daniel Coloe reflects on the changing landscape of racing 
and betting in Australia. 

not-for-Profit reform: change  
is in the wind

Partner, Tom Griffith reviews the 
Australian Federal Government’s 
implementation of reforms to the  

10

of Optus relating to the infringement of the AFL and NRL’s 
copyright in the broadcasts of their football games, which may 
have implications for other future recording technologies. 

the appeal of Peter Shafron, Company Secretary and 
General Counsel of James Hardie Industries, finding he 
had contravened section 180(1) of the Corporations  
Act 2001 (Cth), and the implications of this decision  
for in-house counsel.

Not-for-Profit sector, which promise to have a broad impact 
on Australian charities and Not-for-Profit organisations.
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For future finances, agribusiness 
borrowers can expect to be provided 
with either or both agreements. The GSA 
will secure all present and after acquired 
property of the borrower (ie the previous 
fixed and floating charge). The SSA will 
be limited to a specific asset or assets of 
a borrower (eg formerly a fixed charge, 
bill of sale, crop lien, stock mortgage or 
mortgage of shares).

The Register now permits registration 
of such interests not only over company 
borrowers or guarantors but also over 
individuals and business entities.

The Personal Property Securities 
Act 2009 (PPSA) commenced 
operation on 30 January 2012.

Since the introduction of the PPSA, 
there have been some issues with the 
migration of information from state and 
commonwealth registers to the PPS 
Register and general issues associated 
with the practical application of the PPSA.

In this update we offer some practical tips 
on the operation of the PPSA and how it 
is likely to impact on agribusiness.

What is the effect of PPSA on 
previously registered charges?

Prior to the introduction of the PPSA 
fixed and floating charges and fixed 
charges were registered by lenders 
over borrower companies with ASIC to 
secure funding to borrowers. These pre 
existing charges should have automatically 
migrated across to the PPS Register. 
Similarly, other interests (such as motor 
vehicle interests on REVS) should have 
automatically migrated across to the new 
PPS Register.

Unfortunately, such migration has had some 
initial problems. We therefore recommend 
that prior to your next transaction 
opportunity your finance or legal advisors 
should search the Register to ensure that 
it accurately reflects the interests held by 
lenders in your agribusiness entity. 

Such a search would also be prudent to 
determine if new interests such as lenders 
under vehicle finance agreements and 
retention of title under existing agreements 
have now been registered against your 
agribusiness entity as for the first time the 
Register allows for such interests to be 
recorded.

New terminology for securities.

As previously advised, such terms as fixed 
and floating charges and fixed charges have 
ceased to have legal relevance and are now 
replaced by security documents known as 
“General Security Agreements” (GSA) and 
“Specific Security Agreements” (SSA).

Personal Property Securities Act 2009 – practical 
tips for Agribusiness 
Special Counsel, Jacquie Browning considers the application of personal property 
securities reform to the Agribusiness sector and offers some practical tips on the 
operation of the Personal Property Securities Act.
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Trade marks, serial numbered goods 
and water licences

The Register now allows for a lender to 
register interests over a number of assets 
or property which were not previously 
registrable or registrable on certain state 
registers only. These include:

•	 serial numbered goods such as aircraft 
and watercraft

•	 livestock including race horses and 
agricultural livestock

•	 crops

•	 farm equipment

•	 plant breeder’s rights

•	 patents and trade marks

•	 water licences

•	 term deposits.

It is worth noting that a lender may continue 
for the present to register its interest over 
trade marks and water licences in both state 
based registers as well as the PPS Register.

Removal of registration interests

When a lender registers its interest it is 
required to elect how long it is to remain 
registered. Whilst this may be dependent 
upon the type of property over which 
the interest is registered, borrowers 
should be aware that it may remain 
registered with no stated end time. It 
is important that you ensure that when 
you repay or refinance your facilities 
the lender removes its interest from the 
Register immediately upon repayment or 
refinance.

Registering to protect your own 
interests - advice for suppliers

There are opportunities also for you, as 
a supplier of crops or other agricultural 
products, to protect your interests by 
registering your interest against the grain 
handler or other recipient. This could 
have significant benefits if the recipient 
goes into receivership in terms of proving 
entitlement to proceeds – particularly 
in co mingled goods such as grain. We 
recommend that you retain accurate 
records of invoices and values of goods 
handed over in case valuation is required 
in due course to prove your debt.

For further information contact: 

 Jacquie Browning, Partner 
 t  +61 3 8665 5558  
jbrowning@piperalderman.com.au

Lenders can now pre register their 
securities prior to funding.

Be aware that a lender is now able to 
register its interest as soon as a signed 
agreement creating or evidencing the 
security interest has been received (eg 
a signed Letter of Offer). Previously, 
registration occurred after signing of 
security documents and funding. If your 
business is refinancing existing debts and 
does not wish the existing lenders to be 
aware of the fact during negotiations, you 
may wish to request any incoming new 
lenders to delay such registration until 
you have disclosed the refinance to your 
existing lender.
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Lessons for in-house counsel from the Shafron 
experience
As is now widely known, on 3 May 2012, the High Court dismissed the appeal 
of Peter Shafron, Company Secretary and General Counsel of James Hardie 
Industries, and found he had contravened section 180(1) of the Corporations Act 
2001 (Cth). The decision raises concerns for in-house counsel who perform other 
roles (commonly Company Secretary). Partner, Anne Freeman and Law Graduate, 
Wayne Harrison review the decision and the implications for  
in-house counsel.  

Background

In 2001, the Board of James Hardie 
Industries (JHIL) expected there to be 
further claims against two wholly owned 
subsidiaries of JHIL for personal injury 
from those who had come in contact with 
its asbestos products. The Board decided 
to separate the two companies from the 
James Hardie group and to establish the 
Medical Research and Compensation 
Foundation (MRCF) to pay out asbestos 
related claims. 

On 15 February 2001, the Board agreed 
to release information to the Australian 
Stock Exchange, which resulted in the 
following statement being released: 
“James Hardie is satisfied that the 
Foundation has sufficient funds to meet 
anticipated future claims”. It was later 
found that the MRCF was underfunded by 
over $1bn. 

In 2007, ASIC brought proceedings 
against seven former non-executive 
directors, three former executive 
directors and Mr Shafron, for breaches 
of section 180(1) of the Corporations 
Act 2001 (Cth) (the Act). ASIC alleged 
that each failed to exercise due care and 
diligence in relation to the release of 
information to the share market, thereby 
breaching their duties to the company. 

Decision

The High Court held that Mr Shafron’s 
participation within the project team 
and his status as approver of ASX 
announcements in his role as “General 
Counsel and Company Secretary” fell 
within the definition of officer in the Act. 
The nature and extent of his participation 
was more than just providing the Board 
with information and advice, but instead 
he had considerable input into the 
proposal that he and others put to the 
JHIL Board for approval. 

As such, it was found that he had a duty 
to take care and employ diligence so 
as to protect the company from “legal 
risk”. A reasonable person with the 
responsibilities of Mr Shafron would have 
drawn to the attention of the Board the 
particular matters he knew. 

The Court of Appeal agreed that Mr 
Shafron had breached the Act. Mr Shafron 
appealed the decision to the High Court. An 
important issue for the Court to determine 
was whether Mr Shafron was an “officer”, 
as defined by section 9 of the Act, for the 
purpose of section 180. 

Arguments 

Mr Shafron did not dispute that section 
180(1) applied to him in his capacity as 
Company Secretary but submitted that 
because the alleged contraventions occurred 
in his capacity as General Counsel, he 
was not subject to the duty. Mr Shafron 
contended that:

•	 His position of General Counsel did not 
make him an officer under section 9 of 
the Act.

•	 His duties as Company Secretary did 
not extend to giving advice of the kind 
alleged.

•	 There should be a division of his duties 
and responsibilities between those 
undertaken in his capacity as Company 
Secretary and those undertaken in his 
capacity as General Counsel.
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The two roles, General Counsel and 
Company Secretary, were found not 
to be divisible and were to be assessed 
as a whole under section 180. The 
Court found it impossible to sever 
the responsibilities of Mr Shafron into 
“watertight compartments” with the 
expression “Company Secretary” not 
being a term of art. 

Implications 

Section 180(1)(b) of the Act provides that 
the degree of care and diligence required 
of an officer is to be referenced to the 
“office held” and the “responsibilities 
within the corporation” of that particular 
officer. The scope or responsibilities of 
that relevant officer within the company 
is to be determined by examining all work 
undertaken by that officer and is not 
to be assessed from an examination of 
tasks performed by persons in the same 
position at other companies.  
 

This involves evaluating whether a person 
participates in the making of a decision of 
significance for the business and then an 
“examination of what contribution that 
person makes to the making of a decision”. 
That a person is not the decision maker 
does not mean they can not participate in 
the making of that decision. 

That an in-house counsel is not an expert 
in a particular subject field will not absolve 
him/her of liability where he/she has 
enough knowledge to understand the 
importance of information he / she has and 
will be required to bring it to the attention 
of the relevant decision makers. Here, 
Mr Shafron had failed to tell anyone that 
actuarial documents relied upon did not 
factor in “superimposed inflation” such that 
the value of asbestos-related claims might 
increase at a rate above the usual inflation 
rate. Mr Shafron was no actuarial expert but 
it was proved that he knew the cashflow 
projections did not allow for this.  

It is thus important for in-house counsel 
to be thorough in placing important 
information before the Board or at least 
the CEO. 

In-house counsel should take care to 
clarify with precision what role the Board 
and management expect them to play, 
how their reporting should be undertaken 
(who gets what information), and to 
document that clarification. 

To the extent possible, in-house counsel 
should take steps to separate work 
done in each role. That may involve a 
use of separate sign-offs on emails and 
correspondence and physically separating 
files or email folders. The individual should 
clarify on what basis he/she is providing 
information to the Board and attending 
Board meetings and ensure that the 
minutes reflect this. 

For further information contact: 

 Anne Freeman, Partner
 t  +61 2 9253 9934  
afreeman@piperalderman.com.au

 Wayne Harrison, Law Graduate
 t  +61 3 8665 5534  
wharrison@piperalderman.com.au
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National Rugby League Investments 
Pty Ltd v Singtel Optus Pty Ltd [2012] 
FCAFC 59

Background

Optus’ TV Now service gave customers 
the ability to making recordings of free-to-
air TV broadcasts on Optus’ infrastructure 
and play them back at a later time on a 
mobile phone, tablet or computer. There 
were two matters that needed to be 
resolved by the Full Court:

1. Did Optus or the customer make the 
copy of the TV broadcast?

2. If the making of the copy constituted 
an infringement of copyright, could 
the maker of the copy invoke the 
time-shifting exemption in section 
111 of the Copyright Act 1996 (Cth) 
(Copyright Act). 

Decision

The Full Court held that the maker of the 
recordings was Optus, or alternatively 
Optus and the customer. The Full Court 
noted that the TV Now service was 
designed and operated by Optus and, at all 
times, Optus had ownership and control 
over the physical copies of the recordings 
made on its computers.  
 

The Full Court dismissed arguments 
from Optus that compared its service 
to technologies such as a personal video 
recorder (PVR) in its customers’ homes and 
that, but for its customers pushing the record 
button, Optus’ TV Now service would not 
have made any recordings. The Full Court 
considered such comparisons to be unhelpful 
because they “divert attention from what the 
TV Now system has been designed to do” and 
put a strained meaning on the word “make” 
in the context of the Copyright Act. The Full 
Court held that the role of Optus in capturing 
the broadcasts was so pervasive that it could 
not be said that Optus was merely providing 
its TV Now service to customers who used it 
to make the recordings. Rather, it was Optus 
itself that captured, copied, stored and made 
available, for reward, the TV broadcasts for 
viewing by others.

On the second question, the Full Court found 
that the time-shifting exemption would not 
apply as there was nothing in the provisions 
to suggest that the provisions would operate 
to exempt “commercial copying on behalf of 
an individual”. Despite arguments by Optus 
that the time-shifting provisions should be 
interpreted broadly, the Full Court considered 
that this approach was inappropriate. Rather, 
the Full Court considered that, if such a 
broad interpretation were intended, a specific 
legislative amendment should be required to 
clearly extend the scope of the time-shifting 
provisions to cover situations such as Optus’ 
TV Now Service.

The Leagues strike back
The Full Federal Court has unanimously overturned an earlier trial judge’s 
decision in favour of Optus (as reported in E-Bulletin - March 2012). The Full 
Court has held that Optus’ TV Now service infringes the AFL and NRL’s copyright 
in the broadcasts of their football games, which may have implications for other 
future recording technologies. Partner, Tim Clark and  
Lawyer, Ivor Kovacic examine the decision.
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Implications

This case is a good example of how 
copyright laws seek to strike a balance 
between the competing interests of 
copyright owners and consumers of 
copyright works and how that balancing 
exercise can involve a fairly arbitrary line 
being drawn between conduct that, on 
the one hand, is an infringement of the 
interests of the copyright owner and 
conduct which, on the other hand, should 
be exempted from infringement on the 
basis of being in the interests of the public. 

In the context of this balancing exercise, 
the courts have often been asked to 
examine new recording technologies to 
determine whether their use infringes 
copyright and whether those involved in 
supplying that technology are complicit 
in the infringement. Technologies for 
recording TV broadcasts have progressed 
significantly since the invention of the VCR 
and users are becoming more accustomed 
to recording and watching content over 
multiple devices. Moreover, users are 
already utilising services which allow 
them to remotely control the recording 
of TV broadcasts. For example, users of 
Foxtel’s iQ service can remotely schedule 
the recording of TV shows from mobile 
devices, as can subscribers to the IceTV 
program guide service with an internet 
connected PVR device.
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With the rapid progression of recording 
technology, the Full Court’s decision raises 
some questions as to the practicality of 
drawing a distinction between technologies 
which allow consumers to remotely 
schedule a recording on a PVR and 
scheduling a recording on Optus’ TV 
Now Service, beyond the fact that the 
physical hard drives are not located in the 
consumer’s home in the case of the TV 
Now Service. Moreover, the Full Court’s 
decision casts significant uncertainty as to 
whether the time-shifting provisions would 
apply to a service offered by a carrier, 
such as Optus, which provided “cloud-
based” storage for internet connected 
PVRs that would record TV broadcasts to 
the “cloud” rather than to a physical hard 
drive. The availability of such a service is 
not far-fetched and companies such as 
Google and Apple are already looking at 
new internet TV technology that will rely 
heavily on content being stored in the 
“cloud”. In light of the decision by the Full 
Court, these “cloud-based” services may 
face similar legal obstacles.

Optus has sought special leave to appeal 
this decision to the High Court. However, 
regardless of the High Court’s decision, 
there will likely continue to be challenges in 
applying the Copyright Act’s time-shifting 
provisions to newly developed recording 
technologies. Further amendments to 
the Copyright Act may be required to 
adequately accommodate new recording 
technologies whilst striking the right 
balance between the competing interests 
of copyright owners and the public.

For further information contact: 

 Tim Clark, Partner
 t  +61 3 8665 5511  
tclark@piperalderman.com.au

 Ivor Kovacic, Lawyer 
 t  +61 3 8665 5571  
ikovacic@piperalderman.com.au 
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No protectionism in gambling’s free trade 
In light of the recent High Court decision in Sportsbet Pty Ltd v State of New South 
Wales & Ors [2012] HCA 13, Lawyer Daniel Coloe reflects on the changing 
landscape of racing and betting in Australia. 

The Australian betting industry has 
boomed in recent years as private betting 
agencies have gained greater foothold 
in the market and governments have 
abandoned their holdings in state based 
TAB operations effectively developing 
a national betting market. From 2007 
to 2012 the betting industry has reaped 
revenue of more than $25bn with an 
annual growth of 1.8%. Due to the advent 
of mobile and internet technology, betting 
in Australia is now vastly more accessible 
than it ever has been before. This 
technology has allowed betting agencies 
located in other states or territories to 
operate across Australia.

These developments throughout 
the betting industry have made state 
regulation significantly more difficult. This 
article will look at a recent attempt by 
licenced corporate sports bookmaker, 
Sportsbet Pty Ltd, to challenge regulations 
on the grounds of alleged protectionism in 
state laws.

Sportsbet Pty Ltd (the appellant) is 
registered as a betting agency in the 
Northern Territory and holds a sports 
bookmaking licence which authorises 
it to accept wagers by telephone and 
over the internet from anywhere in 
Australia on certain events. In New 
South Wales Sections 33 and 33A of the 
Racing Administration Act 1998 (RAA) 
make it illegal for a betting agency to use 
New South Wales race field information 
otherwise forbidden by section 33 of the 
RAA.  

Section 33A allows the use of this 
information banned by section 33 on 
condition of payment of a fee. Under 
Part 3 of the New South Wales Racing 
Administration Regulations 2005, these 
fees were calculated by reference to the 
appellant’s wager turnover. If the appellant’s 
wager turnover was below a certain 
threshold, the appellant would not be 
liable to pay a fee; however, in this case the 
appellant’s wager turnover exceeded the 
threshold amount and they were therefore 
liable. 

The appellant challenged this legislation 
on the grounds that due to the way the 
fees were calculated by reference to the 
appellant’s wager turnover, the RAA and 
Regulations effectively “imposed a burden or 
disadvantage on trade and commence between 
the Northern Territory and New South Wales, 
which was not imposed on interstate trade and 
commerce of the same kind.” Effectively they 
argued that the fee calculation that applied 
to interstate betting agencies was much 
more onerous than the fee calculations that 
applied to local NSW betting agencies.

At first instance the Federal Court 
declared that the approvals granted by 
the respondents were invalid but rejected 
the broader contention that subsections 
33 and 33A of the RAA and Part 3 of the 
Regulations were invalid. Sportsbet appealed 
the decision to the Full Federal Court which 
held that the approvals had been granted 
validly and upheld the validity subsections 
33 and 33A of the RAA and Part 3 of the 
Regulations. Sportsbet then sought special 
leave to appeal to the High Court of 
Australia.

The essential issues of the appeal were two 
fold:

1. “Whether the power of approval, upon 
conditions as to payment of a fee, which 
is conferred by section 33A(2) of the 
Act upon Racing New South Wales and 
Harness Racing New South Wales, is 
confined, lest section 33A of the Act 
“alter, impair or detract” from the 
operation of the positive rule created 
by section 49 of the Self Government 
Act that trade and commerce between 
territory and states shall be free from 
discriminatory restraints and inferences of 
a protectionist kind.” 

2. “Whether, if the power is not to 
confine, section 33A, to the extent of 
the inconsistency, is invalid with the 
consequence that clause 16 of the 
Regulation is wholly or partially invalid as 
beyond the regulation making power.’ 

Section 49 of the Northern Territory Self 
Government Act 1978 (Cth), requires trade, 
commerce and intercourse between the 
territory and the states, whether by means 
of internal carriage or ocean navigation, to 
be absolutely free. 

The court initially looked at the law itself 
and considered whether it was protectionist 
in nature. Following the reasons in Betfair 
the court held that the New South Wales 
law is on its face neutral and its legal effect is 
not discriminatory in a protectionist sense. 
The court then had to look at whether 
as a matter of its practical operation or 
effect, the Act has the character of being 
protectionist. 
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The High Court held that in determining 
whether Section 49 had been breached 
this should be determined not by looking 
at the subjective intentions or motives of 
those responsible for the adoption of the 
measure or their understanding of Section 
92 of the Constitution, but the objective 
effect of the imposition of the fee upon 
interstate trade relative to intrastate 
(local) trade.

The court then looked at the practical 
operation of the fee condition upon 
on course bookmakers and the TAB in 
comparison to Sportsbet. In regards to 
on course bookmakers, it was found that 
the fee condition imposed by Racing New 
South Wales gave all wagering operators 
the benefit of the exemption in respect 
of the first $5 million of turnover. With 
respect to Harness Racing New South 
Wales, those operators with a turnover 
in excess of $2.5m in New South Wales 
harness racing paid a fee on the whole 
amount of the turnover. 

The fee was statistically payable on 
approximately the same percentage of 
wagering turnover within and outside 
New South Wales (95.9% liable for fees 
in NSW compared to 98.7% interstate 
businesses liable for fees). It was therefore 
held that the practical operation of the 
threshold did not provide a protectionist 
measure to insulate New South Wales on 
course book makers from the economic 
burden of the fee. Both interstate and 
intrastate competitors could benefit from 
the threshold and, in any event, there 
was no necessary connection between 
the location from which a bookmaker 
conducted its business and the turnover 
of the business.

The court then looked to see if the New 
South Wales TAB had obtained a practical 
benefit under the law in comparison to 
Sportsbet. At the time of the implementation 
of section 33 of the RAA, TAB, Racing New 
South Wales and Harness Racing New South 
Wales were parties to the Racing Distribution 
Agreement. This entitled TAB to use New 
South Wales racing information without 
paying the fee. However under the Racing 
Distribution Agreement, TAB agreed to pay 
a substantial fee generally. Sportsbet argued 
that no part of the payments under the Racing 
Distribution Agreement would be directly 
attributable to the supply and use of New 
South Wales race field information. 

The court held that whilst TAB could use 
the New South Wales race field information 
without further charge, this did not amount 
to protectionist activity in favour of TAB. This 
was because under the Racing Distribution 
Agreement TAB had to make substantial 
contributions to horse racing in New South 
Wales to preserve the industry and this 
included the race field information. Therefore 
TAB did not obtain a discriminatory 
advantage, protectionist or otherwise over 
Sportsbet.

The effect of the legislation was therefore not 
to put the local operator in a better position 
than the interstate operator with respect to 
an equivalent operation and it did not increase 
the liabilities of the interstate carriers. 
Therefore it was held that the practical 
operation of the Act with respect to the fees 
payable by Sportsbet was not to alter, impair 
or detract from the positive rule mandated 
by section 49 of the Self Government Act, 
and section 109 of the constitution was not 
engaged. The appeal was dismissed.

This decision shows that with the advent 
of businesses trading throughout Australia, 
for section 109 of the Constitution to 
apply and invalidate legislation, it must 
be shown that there is a practical effect 
that is discriminatory against interstate 
trade with respect to an equivalent 
operation. The assessment must take 
into account all agreements between the 
interstate and intrastate businesses in the 
operation of their business. In the betting 
industry, where at present many of the 
gambling agencies are registered in the 
Northern Territory, the fees applicable 
to such agencies by the other States and 
Territories will only be invalid if the total 
effect of the legislation puts these agencies 
in a worse position than the position of 
the local gambling agencies. 

For further information contact: 

 Daniel Coloe, Lawyer 
 t  +61 3 8665 5513 
dcoloe@piperalderman.com.au



Not-for-Profit reform: change is in the wind
Partner, Tom Griffith reviews the Australian Federal Government’s implementation 
of reforms to the Not-for-Profit sector, which promise to have a broad impact on 
Australian charities and Not-for-Profit organisations.

The Federal Government announced its 
intended reforms to the Not-for-Profit 
(NFP) sector of the Australian economy 
as part of the 2011/2012 budget. It aims 
to deliver smarter regulation, reduce 
red tape and improve transparency and 
accountability for the sector. Throughout 
2012 the reforms have been taking 
shape, following a community and sector 
consultation process that took place in 
2011.

The Australian Productivity Commission 
has identified that the NFP sector 
occupied over 4.1% of Australia’s GDP in 
2006-7, and that in 2010 alone more than 
4.6 million Australians volunteered in the 
sector.

What is a Not-for-Profit?

The question of what is, or what should 
be, classified as a ‘Not-for-Profit’ 
organisation lies at the heart of the 
current reforms. The government will 
introduce a statutory definition of ‘charity’ 
to take effect from 1 July 2013.

Statutory definition of charity

The statutory definition of ‘charity’ has not 
yet been finalised. Treasury has received 
over 200 submissions in response to its 
consultation paper ‘A Definition of Charity’ 
dated 28 October 2011. 

The key issues are:

•	 The definition of Charity as having 
an ‘only’ or ‘exclusively’ charitable 
purpose, but with allowance for 
activities in aid of the charitable purpose

•	 Provision for peak bodies to be included 
as charities

•	 Familial ties not disqualifying 
beneficiaries in all cases

•	 The meaning of ‘public benefit’.

The ACNC

As part of the reform package the 
Government will establish a new 
independent statutory office, the 
Australian Charities and Not-for-Profit 
Commission (ACNC), which will 
commence on 1 October 2012.

The function of the ACNC will be 
as a regulator and reporting entity. It 
will aim to provide good governance, 
accountability and transparency for the 
sector generally, and move towards a 
truly national system of regulation. One 
of the deficiencies of the current system, 
targeted by the reforms, is the duplication 
and red tape involved with NFPs having to 
comply with inconsistent Commonwealth, 
State and Territory laws while operating 
across jurisdictional boundaries.
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What next?

Treasury has identified the following next 
steps:

•	 Further targeted consultation on the 
ACNC Bill

•	 Public consultation on ACNC 
regulations

•	 House of Representatives Standing 
Committee on Economics inquiry into 
the ACNC legislation

•	 Public consultation on the exposure 
draft for better targeting tax 
concessions

•	 Consultation on the exposure draft of 
the Charities Bill in the second half of 
2012.

The mechanics of the reform

The government has established an 
Implementation Taskforce for the 
ACNC. As well as community and 
sector shareholder engagement, the 
Federal Government has progressed 
the reforms through the Council of 
Australian Governments, the Australian 
Taxation Office, the Not For Profit Sector 
Reform Council and the NFP Sector Tax 
Concession Working Group.

The financial impact

The Australian Government directly 
supports Not-for-Profits through grants 
and service funding and indirectly through 
tax concessions. The costs of these 
measures to the budget bottom line is 
estimated by Treasury to be in the order 
of $4 bn per annum. In implementing the 
reforms Treasury aims to ensure that only 
those entities that are truly charities or 
other Not-for-Profit organisations avail 
themselves of favourable tax treatment.

The reforms also propose to tighten the 
rules around with NFPs become entitled 
to claim income tax concessions for 
unrelated commercial activity.

Why is this important?

The reforms are significant, and could 
have broad ranging consequences. If your 
business or organisation currently receives 
favourable tax treatment for some of 
its activities on the basis of them being 
charitable in nature, it is worthwhile to 
keep abreast of the changes to avoid any 
unpleasant surprises in the future.

The above summary has relied upon 
Treasury’s newsletters issued between 
June 2011 and May 2012. Piper Alderman 
will continue to monitor Treasury’s 
reforms to the sector. 
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